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Abstract

This article examines the dilemmas and opportuiiethe African Union,
a regional organization, in implementing the resioility to protect
concepts in respect to forceful intervention toverd or stop the occurrence
of genocide, crimes against humanity and war crimescle 4(h) of the
Constitutive Act of the African Union specificallpandates the Union to
forcefully intervene in a Member State in such wmstances. Although the
African Union has successfully resolved some sibuat where peaceful
negotiations or consensual military interventionsvaufficient, there has
also been failure by the Union where such mearisofaare inadequate.
Such instances include the Darfur conflict whereage&eeping was
insufficient, and recently in Libya where the Afit Union openly opposed
enforcement of no fly zones to protect civiliangisTarticle is of the view
that the African Union's failure to implement Aféc 4(h) of the
Constitutive Act, even in deserving situations, rhaye been aggravated by
the failure to institutionalize the concept of respible sovereignty within
the Union’s legal framework and processes. Desyhe forceful
intervention mandate, there are also provisionsdffam the principles of
non-interference. The AU system therefore failsrésolve the dilemma
between sovereignty and intervention. Sovereignéggrvation remains as
an effective legal and political justification fopn-intervention by the AU.
This has promoted a subsequent trend of greateraigwty concerns by the
Union. Institutionalization of the concepts posteth under the emerging
norm of responsibility to protect within the AU fm@work and processes
can contribute to the elimination of the legal gualitical dilemmas of
forceful intervention by the Union.

A. Introduction

The concept of responsibility to protect was corhprsively
formulated in 2001 by the International Commissan Intervention and
State Sovereignty (ICISS)Forceful intervention for humanitarian purposes
has been problematic due to the principles of Stateereignty and non-
intervention. The traditional conceptualization sbvereignty was an

! International Commission on Intervention and &@&overeignty, ‘The Responsibility

to Protect’ (December 2001) available at http:fiossibilitytoprotect.org/ICISS%20
Report.pdf (last visited 24 April 2012).
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effective shield for a State in respect of its detiweaffairs, despite its
misconduct or atrocities towards its citizeAnAs a way of resolving
intervention difficulties associated with the tiawmhal approach, the
Commission used a rhetorical strategy by conceivamyereignty as
responsibility rather than contrdiThe Commission also sought to address
the dilemmas and undesirability of intervention fumanitarian purposes
by changing the perspective of action from thah oght to intervendo the
more acceptable and less controversi@sponsibility to protect
Intervention for humanitarian purposes under thdSE Report was
premised on a continuum of obligations that exteeybnd coercive actioh.
It includedresponsibility to preverandresponsibility to rebuild

B. The Legal and Political Value of the Concept asd it
Implementation Mechanism

There have been significant endorsements of thponsibility to
protect concept, especially within the General Addg. Although General
Assembly resolutions are not binding per se up@teSt they constitute an
important part of the fabric of State practicetate practice anobinio juris
sive necessitateare essential in the evolution of customary iraéomal
law? The responsibility to protect norm has been eretbiim the 2004

2 J. Sarkin, ‘The Role of the United Nations, th&idan Union and Africa’s Sub-
Regional Organizations in Dealing with Africa’s HamRights Problems: Connecting
Humanitarian Intervention and the ResponsibilityPimtect’, 53Journal of African
Law(2009) 1, 1, 4.

C. Stahn, ‘Responsibility to Protect: Politicahd®oric or Emerging Legal Norm?’,
101 American Journal of International La2007) 1, 99, 102. See, International
Commission on Intervention and State Sovereigsupranote 1, paras 2.14 - 2.15.
International Commission on Intervention and &@dvereigntyid., para. 2.29.

E. McClean, ‘The Responsibility to Protect: TheldRof International Human Rights
Law’, 13 Journal of Conflict and Security La{2008) 1, 123, 139.

International Commission on Intervention and &t&overeignty,supra note 1,
para. 2.29.

! R. Higgins, ‘The Attitude of Western States Todglegal Aspects of the Use of
Force’, in A. Cassese (edJ)he Current Legal Regulation of the Use of Foft@86),
435, 435.

Military and Paramilitary Activities in and Again$licaragua(Nicaragua v. United
States of AmerigaMerits, ICJ Reports 1986, 14, para. 207. In eespf @inio juris,
the International Court of Justice pointed out fhatfers a belief that certain conduct
has become obligatory due to “the existence ofla ofilaw requiring it [...] States
concerned must therefore feel that they are confaynto what amounts to a legal
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High-Level Panel Report (HLP),the 2005 World Summit Outcome
Document’ and in September 2009, the General Assembly redaivat
States would continue further discussions on thetemd There have been
annual deliberations on the concept under the eespof the General
Assembly, such as the July 2011 informal themaglzade'* In addition, the
concept has also been endorsed by the Securityo@dtin

The responsibility to protect concept focuses derirention by the
international community to stop or pre-empt the possion of genocide,
crimes against humanity, war crimes or ethnic ceayt* The international
community is deemed to have a residual resportsilbdiintervene where a
State is the author of such atrocities, or is nemtly unable to protect its
population*> Although peaceful means of intervention may beoived, it
includes enforcement action in a timely and deeisivanner where other
means fail or are inadequdfeThe use of the phrasmforcement actioin
this article, in reference timrceful interventionin a State, is consistent with

obligation.” North Sea Continental Sh€Federal Republic of Germany v. Denmark;
Federal Republic of Germany v. Netherlapddudgment, ICJ Reports 1969, 3,
para. 77.

° High-Level Panel on Threats, Challenges and Chatfg More Secure World: Our
Shared Responsibility’, GA Res. 59/565, 2 Decen2@®4, para. 203.

10 World Summit Outcome Document, GA Res. 60/1, 2oBer 2005, paras 138-139.

1 United Nations News Centre, ‘General Assembly e&grto Hold More Talks on

Responsibility  to Protect’ (14 September 2009) lawde at

http://www.un.org/apps/news/story.asp?NewsID=3208&esponsibility+to+prote

Ct&Crl= (last visited 24 April 2012).

See United Nations General Assembly DepartmePRtublic Information, “For Those

Facing Mass Rape and Violence, the Slow Pace obdablBeliberations Offers No

Relief’, Secretary-General Cautions in General Agdg Debate’ (12 July 2011)

available at http://www.un.org/News/Press/docs/2@411112.doc.htm (last visited

24 April 2012) [United Nations General Assembly Bement of Public Information,

General Assembly Debate].

13 SC Res. 1674, 28 April 2006.

14 World Summit Outcome Documesypranote 10, paras 138-139.

> The HLP Report affirms the emerging norm of “ective international responsibility
to protect.” High-Level Panel on Threats, Challengand Changesupra note 9,
para. 203. The 2005 Outcome Document also notéghbanternational community
has responsibility to use appropriate mechanismensure protection of populations
from atrocities. World Summit Outcome Documentpranote 10, para.139.

® " High-Level Panel on Threats, Challenges and Chaupranote 9, para. 203; World
Summit Outcome Documerdyupranote 10, para. 139.

12
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the use of the term in the UN Charter and inteomati law’’ In the
responsibility to protect discourse, execution oiffoecement action is
preserved within the UN collective security, megnauthorization by the
Security Councif? In addition, intervention may be undertaken byiaeal
organizations such as the African Union (AU), imthg enforcement action
where necessary.

The responsibility to protect concept is based gistiag law and
institutions, in addition to some of the past eigmes within the
international communit§® The concept “pulls pre-existing norms together
and places them in a novel framewofk The normative element and value
of the concept has however been questioned by soh@ars. For instance,
it has been alleged that there lacks any clearetpuesces for the failure to
implement the responsibility to protect conceptaddition a lack of will to
implement it, and it is therefore inappropriatectassify the concept as an
emerging nornf? Orford acknowledges that some scholars are of the
mistaken view that the concept lacks any normafakie or significance
due to the assumption that it does not impose amy lsinding obligations

17 Article 2(7) of the Charter exempts Chapter Véinforcement measures” from the

prohibition on intervention in domestic affairs afState. Article 42 of the Charter
empowers the Security Council to authorize the sy “action” by air, sea or land
forces. In addition, Article 53(1) of the Chartdioas regional agencies to undertake
“enforcement action” provided they have authormmatiby the Security Council.
According to the ICJ, enforcement action is intatien that is not based on the
consent of the territorial Stat€ertain Expenses of the United Natiodgvisory
Opinion, ICJ Reports 1962, 151, 170.

HLP Report asserts that military action may bsoreed with authorization by the
Security Council. High-Level Panel on Threats, Gdrajes and Changsypranote 9,
para. 203. See also World Summit Outcome Docunseptanote 10, para. 139.
World Summit Outcome Documentid. Regional organization’s role in the
maintenance of international peace and securitgdsgnized in Chapter VIII of the
UN Charter. Under Article 53(1) of the Charter,icaml organizations may undertake
enforcement action but with the authorization @& 8ecurity Council.

L. Arbour, ‘The Responsibility to Protect as atfpof Care in International Law and
Practice’, 34Review of International Studi€2008) 3, 445, 447-448. An example is
the Genocide Convention, which in Article VIII opdites States to prevent the
occurrence of genocid€onvention on the Prevention and Punishment ofCttiee

of Genocide9 December 1948, 718.N.T.S. 277.

A. Peters, ‘The Security Council’'s Responsibility Protect’, 8 International
Organizations Law Revie(2011), 1, 15, 23 [Peters, Responsibility to Rrtjte

A. Kapur, ‘Humanity as the A ard of Sovereignty: Four Replies to Anne Peters’, 20
European Journal of International Lag2009) 3, 560, 562.

18
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on States or regional organization©rford instructively points out that the
responsibility to protect concept raises significkagal issues, even if it
does not translate into binding legal obligatiéh&he correctly observes
that the concept represents a form of law thattgrpapwers and provides
jurisdiction to the international community for émvention purposes.
Although it is still doubtful that the concept che classified as a proper
norm of international law, it has previously beerd@sed by the General
Assembly and the Security Coun@land qualifies to be regarded as an
emerging norm. The legal and political value of tumcept may also be
discerned from the fact that the concept estaldisheframework for
complementarity between State sovereignty and \etgion for
humanitarian purposes, thereby eliminating the lerahtic tension between
the two fundamental principles. The UN Secretarymésal acknowledges
the normative value of the concept, stating th&sihow well established in
international law and practice that sovereigntysdoet bestow impunity on
those who organize, incite or commit crimes retatm the responsibility to
protect.”’

The concept limits the convenience by which soggrtgi may be used
as a convenient legal or political justificatiorr fleon-intervention by the
international community, or as a shield from exéérmaction by the
territorial State. As Falk observes, extra sengjtito the traditional concept
of sovereignty provides States within the intemor@ community with an
effective mechanism to avoid the problems assatiatgh intervention,
even where it involves a collapsed government withe subject Staf&.In
addition, Carty astutely opines that sovereigntyvpates an effective veil for
articulating State interests and security concerres manner that is legally
acceptablé? He cites the case of the 1990s peace-enforcemeBosnia,
where States contributing troops (like the Uniteshgdom) argued that

2 A. Orford, International Authority and the Responsibility tookect (2011), 22-23.

> d., 25.

2 d.

% High-Level Panel on Threats, Challenges and Changpranote 9, para. 203; World
Summit Outcome Documensupra note 10, paras 138-139; SC Res. 163u4pra
note 13.

Implementing the Responsibility to Protect: Remdrthe Secretary-General, UN Doc
A/63/677, 12 January 2009, para. 54.

% R. Falk, Human Rights Horizons: The Pursuit of Justice irGkbalizing World
(2000), 78.

A. Carty, ‘Sovereignty in International Law: A @cept of Eternal Return’, in
L. Brace & J. Hoffman (edsReclaiming Sovereign{997), 101, 116.

27
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forceful action would amount to an intervention,eréby actively
undermining the mandate that had been issued byéeerity Councif®
The responsibility to protect concept seeks to ielite the convenience
with which the concept of sovereignty may be usedraaffective legal and
political justification for non-intervention by S&s and regional
organizations.

The continuing evolution of the responsibility toofect into a legal
norm does not imply the abandonment of the priecgdl non-intervention,
and is not an infringement on territorial integrityhe responsibility to
protect concept is actually an endorsement of theciple of sovereignty,
rather than its oppositiotl. The protection of State sovereignty and
prohibition of intervention within the internatidn@ommunity has the
purpose of safeguarding international stabilityd aherefore protecting
natural persons from catastropfieghis is due to the fact that interventions
and imperialist wars may lead to global instabilipd humanitarian
catastrophe¥’ The emerging norm is not a justification for fdide
intervention in any situation, but only in circumstes of stopping or pre-
empting genocide, crimes against humanity, war @simand ethnic
cleansing®* The concept only seeks to ensure that the proeeptirpose of
sovereignty is maintained by the international camity when a State is
unable or unwilling to provide it. The State is em&d with both
international and domestic responsibilities by phimciple of sovereignty,
which includes the duty to protect populations imtfts territory® The
international community is continually attaching pontant value to the
protection of populations from such gross violasiaf human rights and
humanitarian law, which are also international eif In addition, in order

% d., 115.

31 D. Kuwali, The Responsibility to Protect: Implementation ofidde 4(h) Intervention
(2011), 97.

A. Peters, ‘Membership in the Global Constituib@ommunity’, in J. Klabberst al.
(eds),The Constitutionalization of International La®009), 153, 186 [Peters, Global
Constitutional Community].

B d.

% World Summit Outcome Documestpranote 10, para. 139.

% Role of Regional and Sub-Regional Arrangementsiplementing the Responsibility
to Protect: Report of the Secretary General, UN B#5/877, 27 June 2011, para.
10.

Genocide, crimes against humanity and war criemes international crimes. See,
Articles 6-8 of theRome Statute of the International Criminal Cout? July 1998,
2187 U.N.T.S. 90.

32
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to avoid subjectivity and unregulated forceful mntions, the concept
advocates that such action be maintained within dbkective security
system of the UN, with the Security Council provigliauthorizatiori’ The
concept is a mechanism of ensuring that sovereiggryes its purpose, that
of protecting the citizens of the State, and is abtised to provide a
justification for subjecting them to avoidable huntarian catastrophes.

C. The Role of Regional Organizations

Although the responsibility to protect concept pd@s a conceptual
basis through which political and legal dilemmasfariceful intervention
may be addressed, including by regional organimatisuch organizations
are also expected to provide mechanisms througbhathe concept is to be
implemented. Regional organizations can providenteehanisms for the
implementation of the concept through various apghes, including
peaceful negotiations and consensual interventibims.central focus of this
article is however on implementation of the concémough forceful
intervention, since it is often the most legallydaolitically problematic to
implement. In addition, it is often the only vialdelution for the protection
of populations within a State where other mechasisuch as peaceful
negotiations and consensual interventions are meate, or inappropriate.

The 2005 Outcome Document reaffirmed that the mesipdity to
protect may be implemented through forceful intati@ where other
peaceful means are inadequate, and that such aeteyn include co-
operation with the relevant regional organizatidkinder Article 52 of the
UN Charter, regional organizations may undertakioas aimed at the
maintenance of international peace and securitiyclars3(1) of the Charter
specifically provides that regional organizationsynundertake enforcement
action, provided they have Security Council autrettion. Intervention by
regional organizations or their co-operation witte tUnited Nations is
important since they may be situated in the theafréhe conflict, and
therefore their Member States are the most affettgdthe negative
consequences of the war. Second, for political earence, it is necessary
that the Security Council considers the views gfaeal organizations since
they may have more detailed information and a betppreciation of the

37 World Summit Outcome Documesypranote 10, para. 139.

¥ d.



58 GoJIL 4 (2012) 1, 49-92

conflict given their proximity to the events on theound®® The United
Nations Secretary General has emphasized the oeagtdater partnership
between the UN and relevant regional organizatiovith regard to
gathering and assessing information on conflictasibns of common
concern®® Third, timely and decisive intervention and effeetprotection
of civilians is likely to occur where both the UNdarelevant regional
organization favour similar course of actin.Fourth, institutional
mechanisms for intervention by regional organizagitvave promoted the
development of the responsibility to protect coic&zcording to theJN
Secretary General, the roots to the emergencesafdhcept can be traced to
declarations by the Economic Community of the Wafsican States and
the spirit of non-indifference espoused in the @dri Union®? Fifth,
regional organizations have a crucial role in te@lelishment of measures
aimed at preventing the occurrence or escalatiorcaoiflicts. The UN
Secretary General has observed that such orgamsationtribute to the
development of regional “norms, standards, andtut&ins that promote
tolerance, transparency, accountability, and thesttactive management of
diversity.”® Sixth, since the effects of mass atrocities haveeffiect on
neighbouring States through consequences such ssveaefugees flow,
they require a cross-border response which caadktdted by the relevant
regional and sub-regional organizatf§rSeventh, the mass atrocity crimes
may be committed by transnational non-State acoch as armed groups
and terrorists, thereby necessitating collectivéoacby States through
regional and sub-regional organizatidns.

D. The Dilemma of Implementing the African Union’s
Forceful Intervention Mandate

The Constitutive Act of the African Union, which svadopted in July
2000, in Article 4(h) confers the Union with thght of intervention in a

% Role of Regional and Sub-Regional Arrangementsijplementing the Responsibility

to Protect: Report of the Secretary-Genesapranote 35, para. 6.
40 |d., para. 31.
“ United Nations General Assembly Department oflieubformation, supranote 12.
42
Id.
“* Role of Regional and Sub-Regional Arrangementsiplementing the Responsibility
to Protect: Report of the Secretary-Genesafjranote 35, para. 23.
44
Id.
® .
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Member State in respect gfave circumstancegjamely; crimes against
humanity, war crimes and genocitfeArticle 4(h) of the Constitutive Act
gives the Assembly of the African Union the auttyorio decide on
intervention due to thgrave circumstanceslherefore, intervention under
Article 4(h) of the Constitutive Act is not depend®n a specific request or
invitation of the territorial State, and the acturdkrvention may actually be
aimed at the government of a State if it is thehaubr perpetrator of the
atrocities. It may also involve the use of militdoyce, given that according
to Article 4(h) of the Constitutive Act, such intention takes place in
situations of genocide, crimes against humanitwar crimes’’ It is in the
form of enforcement action that regional organadi are empowered to
undertake in Chapter VIl of the UN Charter.

The formation of the African union has commendatintributed to
the maintenance of peace and security in the Africagion, through
peaceful negotiations, peacekeeping and consensw@tventions. In
addition, as the UN General Secretary observed,ethergence of the
responsibility to protect concept, and its eventadbption in the 2005
Outcome Document, has some of its roots in thetsgimon-indifference
postulated within the AU% On the other hand, the African Union has been
ineffective in implementing forceful interventiors gostulated under the
responsibility to protect concept and as provideden Article 4(h) of its
Constitutive Act, where peaceful negotiations andsensual interventions
are inappropriate or inadequate. InterventionsheyAfrican Union so far,
like in Burundi’® Sudan (Darfurf and Somali@ have been of a

46 Constitutive Act of the African Uniofil July 2000, 2158.N.T.S. 3

4" The fact that it may involve the use of militdorce is affirmed by Article 13 of the
African Union Peace and Security Council Protocdliol establishes the African
Standby Force. Article 13(3) (c) of the Protocotgfically provides that one of the
African Standby Force mandate shall be intervenitioa Member State due grave
circumstancesin accordance with Article 4(h) of the Constiteti Act. Protocol
Relating to the Establishment of the Peace andr&gcouncil of the African Union
9 July 2002, available at http://www.africa-uniomule prot/PROTOCOL-
%20PEACE%20AND%20SECURITY%20COUNCIL%200F%20THE%2GAEA
N%20UNION.pdf (last visited 24 April 2012).

United Nations General Assembly Department of lieulnformation, General
Assembly Debate, supnate 12.

See Organization of African Unity, ‘Communiqué thfe Eighty-Eighth Ordinary
Session of the Central Organ of the Mechanism famflit Prevention, Management
and Resolution at Ambassadorial Level’ (2003) CGan@rgan/MEC/AMB/Comm.
(LXXXVIII).

48
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peacekeeping nature and were based on the corfsém territorial State.
The African Union has been reluctant to undertakeven endorse forceful
intervention even where it has been necessary,tfigecase of Darfur, or
recently, in relation to Libya. Therefore, despite African Union adopting
a more interventionist stance in its Constitutivet Ainlike under the
preceding Organization of African Unity, “the noraf non-interference
continues to trump human rights concerrfs.”

The African Union reaction to the widespread andsteyatic
atrocities in Darfur, Sudan, (since 2004) and tlH12 Libyan crisis
exemplify the Union’s deficiencies in promoting usb forceful
intervention where necessary, and therefore ensiiective regional
implementation of the responsibility to protect cept. In respect to Darfur,
Christine Gray particularly regretted that:

This failure to prevent a major humanitarian crgenonstrates that
the universal acceptance in principle of a ‘respulity to protect’ in the
World Summit Outcome Documerdgnnot guarantee action [...] The AU
was not willing to intervene in the absence of emidy the government of
Sudan. It may be that the World Summit’s acceptaridee ‘responsibility
to protect’ has created expectations which will mefulfilled in practice

It would have been expected that at the regionadllehe African
Union, given its “right” of intervention, would hawither lobbied for robust
and decisive forceful intervention in Darfur, Sudas a way of ending both
the conflict and mass atrocities, or undertakenhsaction thereby
compensating for the failure of the internationamenunity. In the case of
Libya, the African Union could have assumed great=mponsibility in
ensuring protection of civilians from massive andiscriminate military

" In the case of Sudan, the African Union had hieenlved in negotiating ceasefire

agreements and the formation of the African Unioisdibn in Sudan was agreed on

by all the parties to the conflict, including theow&rnment of Sudan. See, for

example, African Union, ‘Press Release’ (21 Decami2€04) available at

http://www.africa-union.org/DARFUR/Press%20relea28¥osing%20Peace%20

Talks%2021%2012%2004.pdf (last visited 24 April 2D1

See African Union, ‘The Commissioner for Peacd Security of the African Union

Signed the Status of Mission Agreement (SOMA) fer AU Mission in Somalia with

the Ambassador of Somalia’ (6 March 2007) available http://www.africa-

union.org/root/UA/Conferences/2007/mars/PSC/06%26fDaaft%20PR%20SOMA

-%20Somlia-%206%20-03-071.doc (last visited 24 AP0 2).

%2 p. D. Williams & A. J. Bellamy, ‘The Responsibjlito Protect and the Crisis in
Darfur’, 36 Security Dialogu€2005) 1, 27, 42-43.

% C. Gray,International Law and the Use of Forcrd ed. (2008), 55.

51
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attacks (which are elements of crimes against hig)anincluding
supporting the implementation of no fly zones. Heare there is now a
trend of the African Union failing to implement @mvention responsibilities
that require robust enforcement action, focusindy am peaceful and
consensual approaches even where they are manifeappropriate and
inadequate. In a sense, the subsequent condudtebgl contradicts the
spirit of the responsibility to protect concept, igfhenvisages appropriate
intervention (including enforcement action) in andély and decisive
manner, if peaceful means are inadeqdiatéorceful intervention is not
panacea, but as recognized by the ICISS, it isueiaroption where mass
atrocities are being committ&d Political settlements proved inefficient in
ending conflicts and protecting civilians in pladdse Darfur in Sudan,
resulting in a proliferation of peace agreementsveen the parties to the
conflict and an endless cycle of mass atrocitieker@fore, forceful
intervention or its threat is occasionally necegdar negotiations to be
successful, and in order to ensure effective ptimeof civilians>® There is
need for “a robust and borderless” intervention ma@csm in the African
region based on the fragile human rights proteatmord in the continenf,
which has on some occasions permitted commissiorriofies against
humanity and war crimes against civilian populagion

Intervention pursuant to invitation or consent loé tterritorial State
(the limit which the African Union has difficultyxeeeding) is based on the
sovereign right of a State to invite external im&gtion, and is unlikely to
be effective where the government is party to theflect and atrocities. As
Cassese observes, the principle of consent repéicshe universally
recognized principle ofolenti non fit injuria, meaning that an otherwise
illegal action is precluded from illegality whereete is prior consent from
the party whose rights have been infring&8rownlie similarly argues that
States may lawfully confer the right of intervemtito others, and it may

*  The 2005 Outcome Document reaffirms the roleegional organizations such as the

AU in the implementation of the responsibility torofect through forceful
intervention, where necessary. See, World Summitc@ne Document,supra
note 10, para. 139. For the role of regional ormations in the maintenance of
international peace and security, including fortéfitervention, see Articles 52 and
53 of the UN Charter.

®  T.G. Weiss, ‘RtoP Alive and Well after Libya’5Ethics & International Affairs
(2011) 3, 287, 290.

% d., 289.

Kuwali, supranote 31, 98.

A Cassesdnternational Law(2001), 316.
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involve the use of armed force within the territa¥ the requesting or

consenting Stat€. Consensual intervention and peacekeeping under the

African Union is based on Article 4(j) of the Cohgtive Act, which allows
a Member State to request the Union’s intervenfamthe purposes of
restoring peace and security. Where interventidsyisonsent, the territorial
State regulates the limits and modes of the intdioe. If the intervening
States or regional organization exceeds the lipgtsnitted by the inviting
or consenting State, it then becomes a form ofefotdntervention.

The African Union’s subsequent practice, which destkates the
existence of legal and political dilemmas in thepiementation of its
forceful intervention mandate, is enhanced by theiokJs failure to
institutionalize the concept of responsible sowgsi in its legal framework
and processes. There is a failure to effectivetiress the dilemma between
State sovereignty and intervention for humanitaparposes within the AU
legal framework. The tension between sovereignty atervention is
maintained within the African Union legal framewdoy enumerating the
two principles without establishing a framework afmplementarity and
synergy between them. For instance, while Artidlg) 4f the Constitutive
Act reaffirms the principle of non-interferenceariMember State’s internal
matters by another, Article 4(h) establishes tgatrof the African Union to
intervene in a Member State due to genocide, criagggnst humanity or
war crimes. In addition, there are similar oppogangvisions in the African
Union Peace and Security Council Protdtahrticle 4(e) of the Protocol
affrms the sovereignty and territorial integritf Member States and
Article 4(f) prohibits Member States from interfagiin the domestic affairs
of another State. However, on the other hand, Wriij) of the Protocol
reaffirms the African Union’s right of intervention a Member State due to
genocide, crimes against humanity or war crimes.

Failure to establish a synergy and complementdréiween State
sovereignty and intervention for humanitarian psg® could have
promoted a subsequent practice of greater soveyeggmcerns over those
of humanitarian protection, by providing an elalberastification for such
action within the legal framework. Contrary to ttemsion within the AU
legal and institutional framework, the responsipilto protect concept
addresses the problematic dilemma between Stateereiguty and
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intervention for humanity. Both State sovereigntyotpction and

intervention to stop or prevent genocide and crimgainst humanity are
conceptualized as complementary responsibilitiest ttme international
community has a duty to perform, and which is ndiszretionary right. In
a sense, despite some progressive provisions iAthéegal framework,

there is need to institutionalize some of the cpteeostulated in the
emerging norm as a way of enhancing the elusival legd political

consensus that is necessary for forceful intereantiSome of the
inconsistencies between the AU and the resportgilidi protect concept,
which are examined in the relevant section in tniscle, are likely to

aggravate legal and political predicaments in théeolds implementation of
the concept and its forceful intervention mandatdeu Article 4(h) of the
Constitutive Act.

. African Union’s Success: Consensual Interventiaors a
Peaceful Negotiations

We have observed that one of the ways the respbtysito protect
concepts may be implemented is through intervernpiansuant to a request
or with the consent of the territorial State. Thierventions analyzed in this
section are not necessarily a case of implementaiforesponsibility to
protect, but have the objective of analyzing the'Aslibsequent practice in
order to demonstrate the continued constraints e$thalian concepts of
sovereignty in the Union’s interventions. It is mosf an analysis of the
AU’s institutional capacity to implement the idepestulated under the
responsibility to protect, through an appraisalhef AU’s response to some
regional conflicts since its establishment. Thibésause while the concept
of responsibility to protect is expected to helgioaal organizations such as
the AU address dilemmas of intervention, such dmgdions are also
expected to be mechanisms through which the conggptto be
implemented. The African Union’s subsequent intetims have been
pursuant to the consent of the territorial Statepfoa peacekeeping nature.
However, where such an approach is inadequateoteqtrcivilians or the
government is a perpetrator, like the case of Suttere may be need to
shift from consensual intervention to enforcemectioa as envisaged in
Article 4(h) of the Constitutive Act. It is importato examine some of the
successes of the African Union through consensogniention and
peacekeeping, like in the case of the Burundi ocinfl
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1. The 2003 African Union Peacekeeping Mission in Buliu

The 2003 AU peacekeeping mission in Burundi wascessfully
implemented by the Union before the formal endoesmof the
responsibility to protect concept by the Generateksbly in 2005. Despite
the peacekeeping mission not having been a digss of implementation
of the emerging norm by the AU, it is a significgamecedent in examining
the AU’s subsequent practice, especially in dematisgy the Union’s
intervention capacity. It is an important case #taiuld be considered while
making a balanced analysis on whether the AU hakectefely
institutionalized the concept of responsible soiggrty, which is the central
concern of the emerging norm. Therefore, as Evéiseroes, the Burundi
intervention is a perfect example of how the resjality to protect
concept can functioft.

The African Union Mission in Burundi (AMIB), whichwas
predominantly a peace operation, was the firsimetgion wholly initiated
and implemented by African Union memb&sAMIB was established to
supervise the 2 December 2002 ceasefire agreemeluiling earlier ones,
by the Transitional Government of Burundi and tebels®® The African
Union intervention was significant since it had thesponsibility of
establishing peace “in a fluid and dynamic situatio which the country
could relapse into violent conflicE* Emphasis on an African Mission
rather than a United Nations one, and unwillingraddbe United Nations to
deploy troops in the absence of a comprehensiveepmgreement had led to
its establishment and deploym&ntAMIB was successful in plummeting
tension in the then potentially volatile Stéte.

G. Evans, ‘The Responsibility to Protect: An Idééhose Time Has Come...and
Gone?’, 22nternational Relation§2008) 3,283, 291.

T. Murithi, ‘The African Union’s Evolving Role ilPeace Operations: The African
Union Mission in Burundi, the African Union Missioim Sudan and the African
Union Mission in Somalia’, 1African Security Revie2008) 1, 70, 75.

Organization of African Unitysupranote 49.

Murithi, supranote 62,75.

E. Svensson, ‘The African Mission in Burundi: kess Learned From the African
Union’s First Peace Operations’ (Swedish DefenceseBeh Agency, 2008), 11,
available at http://www.foi.se/upload/projects/AaiFOI2561 AMIB.pdf (last visited
24 April 2012).

T. Murithi, ‘The African Union’s Foray into Pedaseping: Lessons from the Hybrid
Mission in Darfur’, 6, available at http://www.humgecuritygateway.com/documents/
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2. The 2008 African Union Mediation in Kenya

Another commendable success of the African Unioat in the
context of peaceful negotiations to resolve a mgiaonflict, is in respect
of the 2008 post election violence in Kenya. Thantoy was engulfed by
ethnic violence due to the December 2007 disputesigeential election?.
President Kufuor of Ghana, the then Chairman of Afiecan Union,
requested Kofi Annan to lead the mediation in thateSon behalf of the
Union under the auspices of the Panel of Eminenicaf Personalitie®
The mediation successfully resolved the conflicowdver, the crisis in
Kenya and the international community reaction wasnded as a
responsibility to protect situation only retrospeely.®® Kofi Annan has
subsequently used the phrase, stating that thectefé external response”
in Kenya was proof “that the responsibility to it can work.”
According to Ban Ki Moon, Kenya was an illustratidghat an early
intervention in a State that was degeneratingvrdtence could forestall its
escalation, resulting in the responsibility to pait being implemented
without the necessity of using forEeHe further stated that the Kenyan case
represented the first time the UN and regional ractoewed a conflict
situation partly “from the perspective of the ressibility to protect.”?

[I. African Union’s Failure: Decisive Forceful Interiemm

Despite the fact that peaceful negotiations angeosual intervention
play a significant role in ending some conflictadanay be a basis for the
implementation of the responsibility to protect cepts, they may be
inadequate or inappropriate in other situation® fdality of the potential of

JPCD_AUsForaylntoPeacekeeping_HybridMissionDarfifr.flast visited 24 April
2012).

International Coalition for the Responsibility Pootect, ‘Crisis in Kenya’ available at
http://www.responsibilitytoprotect.org/index.phpses/crisis-in-kenya (last visited 24
April 2012).

K. Annan, ‘Opening Remarks to the Opening Plen@ggsion - Kenya National
Dialogue: One Year Later' (30 March 2009) availableat
http://allafrica.com/stories/200903301452.html (Maisited 24 April 2012).
International Coalition for the ResponsibilityPootect,supranote 67.
Annan,supranote 68.
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their inadequacy or inappropriateness in some ristances demonstrates
that the AU should have the capacity to be flexilded respond
appropriately as any situation may require, fronage¢ul negotiations to
enforcement action in deserving situations. The &#¢retary General has
emphasized that there should be no delay in impiéngethe responsibility
to protect through robust action, including fordefmtervention, where
diplomacy is ineffectivé® The forceful intervention may be executed by a
regional organization after authorization by theusity Council’*

1. The Darfur Conflict and the Necessity for Robust
Enforcement Action

It has been argued that Darfur was a “litmus testte responsibility
to protect framework” for both the AU and the UNHowever, despite the
Darfur crisis providing a splendid example of a ggmment that was both
unable and unwilling to protect its nationals, thternational community
has also been unable and unwilling to assume thidua responsibility
envisaged under the responsibility to protect cph@eAs an analysis of the
conflict in Darfur will indicate, implementation ofobust enforcement
action to protect civilians in accordance with tlesponsibility to protect
was long overdue.

The Darfur conflict commenced in 2003, and by then tof 2005,
there were widespread and systematic atrocities ittduded killing of
civilians, displacements, destruction of villagespes and other types of
sexual violence that amounted to crimes againstanityn’’ According to
the UN estimates in July 2010, an approximated@@people had died in
Darfur since the conflict began, with 2.7 millioisplaced’® The responses

3 |d., para. 56.

.

S McCleansupranote 5, 142.

6 K. Kindiki, ‘Intervention to Protect Civilians iarfur: Legal Dilemmas and Policy
Imperatives’, 131nstitute for Security Studies Monograph Se(2807), 6 [Kindiki,
Intervention to Protect].

International Commission of Inquiry on Darfur, €port of the International
Commission of Inquiry on Darfur to the United Nai$o Secretary-General' (25
January 2005), 3,available at http://www.un.org/siellv/sudan/com_ing_darfur.pdf
(last visited 24 April 2012).

United Nations News Centre, ‘Darfur: UN-Africannidn Peacekeeping Force
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by both the African Union and United Nations haweetb criticized as
inappropriate for deterring the commission of atres. Abass argues that
despite widespread gross violations of human righthlune 2004 when the
African Union intervention in Darfur began, the Onidecided to deploy
peacekeepers rather than conduct a humanitarianvémtion’® He states
that consequent actions by the Union have amountpdacekeeping rather
than humanitarian interventi§l.However, Abass later argues that in any
case, the African Union could not be expected todoct a humanitarian
intervention as it lacks such powers, and therefine UN was the one that
should have intervened in such a manner sincesitshigh powers under
Chapter VII of the Chartét: This seems to suggest that the African Union
could also have sought authorization from the Sgc@ouncil to undertake
forceful intervention in accordance with Article(83 of the UN Charter.

It should be noted that the initial involvementtbé African Union
troops in peacekeeping was with the specific cangkthe Government of
Sudan, which was consistent with Article 4(j) o# tBonstitutive Act, not an
enforcement action which is premised on the detisad the Union
Assembly.The escalation of the civil war eventually led he formation of
a joint United Nations and African Union hybrid oaton, the United
Nations African Union Mission in Darfur (UNAMID) bgecurity Council
Resolution 1768% The hybrid operation was a compromise between rguda
which fervently opposed an independent UN operaioal the UN, which,
preferred the expansion of the United Nations Missn Sudan (UNMIS)
to 22,000 personnel, with the possibility thatould take over the African
Union Mission in Sudan (AMIS) by 31 December 2686.

However, UNAMID was nothing more than a larger maeping
force, and not a robust enforcement force despié¥igus unsuccessful
peacekeeping, continued civil war and mass atescitit is evident in the
fact that United Nations earlier objectives werempoomised by the
Government of Sudan that would consent only toeeifeacekeeping by the
African Union troops or a hybrid operation comprgsiboth the UN and

http://www.un.org/apps/news/story.asp?News|D=35488&020Darfur&Crl  (last
visited 24 April 2012)

" A. Abass, ‘The United Nations, the African Uniand the Darfur Crisis: Of Apology
and Utopia’, 54\etherlands International Law Revig®2007) 3, 415, 420-423.

% d., 423.
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8 SC Res. 1769, 31 July 2007.

8 Abasssupranote 79, 433.
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AU, and the fact that Security Council Resolutigi® expressly stated that
the forces would be under unified command and ticoadance with basic
principles of peacekeepin§®. The contradictions of peace enforcement by
the UN have been evident in Sudan, as mass killamgsdisplacements of
civilians continued. Despite the Security Coun@bkging resolutions under
Chapter VII powerg® it continued to insist its preference for the
Government of Sudan to consent to interventforwhich indicated
preference for permission rather than imposition,basic feature of
traditional peacekeeping.

Although consensual intervention was desirableyshads continued
losing their lives and millions being displaced whewas very clear that
the Sudan Government was itself unwilling to ensl ¢domplicity and
support for thelanjaweedmilitia responsible for some of the atrocitfés.
Since both the African Union and United Nations evescusing on Sudan
to consent to the deployment of troops and militaguipments, its
government successfully and severely distracted dbployment and
operations of UNAMID, a force which already had eeak peace
enforcement mandatab initio.®® It should also be noted that the legal
framework for intervention by both the African Uni@and United Nations
was contradictory, in as much as they have beemlvad in joint
operations. While the African Union intervened d¢me thasis of specific
consent of Sudan and never changed its mandateSeharity Council
passed resolutions under Chapter VII that permiioreement action.

8  SC Res. 176%upranote 82.

8 For instance, SC Res. 1590, 24 March 2005.

8  An example is Security Council Resolution 17062606 that states, in part, that
“UNMIS’ mandate shall be expanded [...] that it stddbloy to Darfur, and therefore
invites the consent of the Government of NationaityJ for the deployment. SC
Res.1706, 31 August 2006.

International Commission of Inquiry on Darfsypranote 77, 3.

By December 2007, some of the obstructions anstackes put by the Sudan
Government included failure to officially accepettdNAMID troop list for more than
two months. It also rejected troop contributionsnir some States, notably Nepal,
Thailand and Nordic countries, insisting on Africemmops only. In addition, it
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Organizations Report, ‘UNAMID Deployment on the i the Road to Security in
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theBrinkNGOReport.pdf (last visited 24 April 2012).
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However, the United Nations further proceeded tontreamlict its
enforcement mandate by seeking the consent of dwer@ment of Sudan,
which was an accomplice in the commission of maseciies. The
participation of the government in mass atrocitigsevidenced by the
indictment of the President of Sudan by the Inteomal Criminal Court on
allegations of complicity in the atrocitiésln a literal sense, enforcement
action cannot be undertaken on the government ithaubject to the
intervention with its consent. In 1994, the Unitéations did not demand or
insist on a preference for consent from the Haititamy Government to
enforce its Resolution, which had a broad and opwmndate® The
approach in Sudan was therefore not logical faraife civilian protection.
The failure of the contradictory peace enforcenmegroach like in
the case of Darfur, Sudan may be attributed tdabethat it has evolved as
an exception from the traditional peacekeepingnd it is therefore
restrained by the impartiality, co-operation aneshsant of territorial State
foundations. Noting the likely inefficiencies andlappropriateness of the
peace-enforcement approach, Higgins convincingiyes that enforcement
action “should remain clearly differentiated fromegge-keeping.
Peacekeeping mandates should not contain withim the enforcement
function. To speak of the need for more 'muscuksice-keeping' simply
evidences that the wrong mandate has been chaisenitio”> A more
appropriate approach in serious civil conflictelike case of Darfur seems
desirable, constituting a fully fledged and robesiforcement action to
achieve a ceasefire and deter the parties to thiictpthereby creating the
peace. After the ceasefire, a peacekeeping foncenow be established to

8  Sijtuation in Darfur, Sudan, in the Case of fimsecutor v. Omar Hassan Ahmad Al

Bashir, Decision on the Second Warrant of Arrest, ICQ36201/09 (Pre-Trial
Chamber 1), 12 July 2010.

In the case of Haiti in 1994, the Security Couiagithorized enforcement action to
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SC Res. 940, 31 July 1994.
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Expenses of the United Nations, supcde 17 170.The 2000 Report of the Panel on
United Nations Peace Operations described the bkdrbpeacekeeping as based on
consent, impartiality and non-use of force excepsélf-defence. Panel on United
Nations Peace Operations, ‘Report of the Panel mited Nations Peace Operations’,
UN Doc A/55/305, August 2000, ix.

R. Higgins,'Peace and Security: Achievements and Failuregufpean Journal of
International Law(1995) 1, 445, 459.
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monitor, implement and keep the peace. This woulovige a better
mechanism to ensure civilians are protected and mtscities halted, in a
manner consistent with the responsibility to prbteoncept. Higgins
proposes that a peacekeeping force be put on thendronly after an
agreement on a cease-fire, which is accompaniedcdigmitment of
achieving the undertakirtg.

The HLP Report also noted that one of the gredtskires of the
United Nations has been halting ethnic cleansind genocide since at
times “peacekeeping and the protection of humaainaaid” becomes a
“substitute for political and military action toogt’ the atrocities® When it
became apparent that consensual intervention aadekeeping was not
effective and appropriate for civilian protection Darfur, the African
Union, as the relevant regional organization, anthe spirit of Article 4(h)
of the Constitutive Act, should have sought the enappropriate forceful
intervention alternative. The African Union coulavie sought authorization
from the Security Council for such action, and esjad support from the
international community to supplement its resourceshe intervention,
options which it did not pursue.

2. The Libyan Uprising and the African Union’s Non-
Intervention Stance

Another case that has further exposed the congineomstraints of the
traditional concepts of sovereignty within the A&n Union system relates
to the Union’s reaction to the 2011 Libyan conflith contrast to the
African Union’s non-intervention stance, the Unitédtions was decisive in
advocating and authorizing timely forceful intertien, in a manner
consistent with the responsibility to protect cgrtceAs Libyan forces
continued indiscriminate aerial bombings of bottbele and civilians
seeking to overthrow Muammar Gaddafi's regime, Sexurity Council
promptly referred the matter to the Internationalimal Court for
investigation and possible prosecution, after figdithat gross and
systematic violations of human right were beinchestrated”

However, as possibilities of the enforcement ofcafly zone were
being deliberated by some of the world powers,Afrecan Union issued a
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statement on 10 March 2011 that rejected “any gorenilitary intervention,
whatever its form*® This was despite the African Union finding thagre
had been “indiscriminate use of force and lethahpams” leading to “loss
of life, both civilian and military.®” The AU actions seem to contradict the
spirit of Article 4(h) of the Constitutive Act, wtth mandates the Union to
undertake forceful intervention in such circumstmonhich constituted or
was leading to crimes against humanity. Departimgmf the African
Union’s non-intervention stance, the Council of tteague of Arab States
on 12 March 2011 called “for the imposition of a-fozone on Libyan
military aviation,” and protection of areas inhait by civilians from
military attacks?®

Consequently, on 17 March 2011, the Security Coueoincerned
that the widespread and systematic attacks againkans that were taking
place in Libya amounted to crimes against humarity] acting under its
Chapter VII powers as provided under the UN Chadathorized Member
States to “take all necessary measures” to praiettians under the threat
of attack?® The Resolution however clarified that it excludet form of a
foreign occupation force in any territory of Lib¥&. In addition, the
Resolution established a no fly zone, banning lahts in the Libyan
airspace for the purposes of protecting civiliffiswithout delay, the
United States, United Kingdom, France and otherlitcma partners
launched attacks against Muammar Gaddafi's forced ailitary
installations with the objective of enforcing the iy zone'®> On 25 March
2011, the African Court on Human and Peoples’ RiglACHPR)
commendably issued interim orders against the lnk@avernment to stop
any action that could result in the loss of liveamount to violations of the
protection granted to Libyans under the relevatdrimational human rights

% African Union, ‘Communiqué of the 263vieeting of the Peace and Security Council’

(10 March 2011) PSC/PR/COMM.2 (CCLXV).
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instruments®® However, despite the Court adopting such a pregres
approach in issuing the orders, which is consisteétht the responsibility to
protect concept, it had to rely on the AU for timfoecement of its findings.
Article 29 of the Protocol that establishes the ABHrequires that the
judgment of the Court be forwarded to the Orgaiwmabf African Unity
(OAU) which was succeeded by the African UniBhRule 64 (2) of the
ACHPR Rules provides that the Executive Councithd African Union
shall monitor the execution of the Court’'s judgmemt behalf of the
Union’s Assembly®® Based on the fact that the AU was opposed to any
form of military intervention within Libya, it codltherefore not enforce the
Court orders through forceful intervention.

Considering the drafting and phrasing of Resolufi®i3, the Libyan
intervention has been described as the *“first UhtBaned combat
operations since the 1991 Gulf WaF* The appropriateness of the
international community intervention in Libya, W#ithe earlier approach
in Darfur, was that it was no longer about peacpkepand contradictory
peace enforcement in a place where there was ncepeakeep. It was
clearly about decisive forceful intervention in tfeem of no fly zones to
prevent widespread and systematic attacks on amgli The international
military coalition destroyed Libya’s air defensessm, and besides
patrolling Libya's skies to enforce the no-fly zendargeted tanks and
established a naval blockatfé.

According to Weiss, the timely forceful interventioin Libya
contrasts with collective hesitation to undertakéoecement action in Ivory
Coast during the 2010-2011 post election confli#spite numerous UN

103 African Commission on Human and Peoples’ RightGreat Socialist People’s
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resolutions and widespread condemnation) whicktiles the implications
(to civilians) of failure to implement a timely rost military option®®
Weiss argues that the hesitation by the internatiocommunity to
undertake robust forceful intervention in Ivory Gbapermitted the
unnecessary escalation of the commission of criagggnst humanity and
war crimes, and explosion of huge refugees flowd, guestions why action
could not have been undertaken earfféWelsh is of the view that the
request for action by the Arab League contributethe Security Council’s
decisive and timely authorization of the Libyanemiention, and the
willingness of the North Atlantic Treaty Organizati (NATO) to enforce
it.% This is in addition to the affirmative votes ofrisn States at the
Security Council (South Africa, Nigerian and Gabtmt were non-
permanent members) despite the AU opposing milit@grvention of any
form*! NATO had stated that it was ready to interveneriter to protect
Libyan civilians if there was strong regional sugpfor such action, in
addition to a demonstrable necessity, and a obeml Foundatiort*

The citation of the responsibility to protect copcen relation to the
decisive and timely intervention in Libya is anication that the concept’s
continued crystallization into a proper legal norfie Security Council
reaffirmed the Libyan Government’s responsibilibyprotect its population
in Resolutions 1974 and 1973* As the Libyan Government continued to
commit mass atrocities, both the UN Secretary Garigpecial Adviser on
the Prevention of Genocide and Special Adviser han Responsibility to
Protect cautioned the Libyan authorities that tB@22World Summit had
resolved protection of populations from such atiesi > The UN
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Secretary General asserted that Resolution 197f&rmezd the international
community’s resolve to fulfil its “responsibilityotprotect” civilians from
State sponsored atrocities in a clear and unegaivoanner:*®

[1l. The African Union’s Framework and Constraints of
Traditional Concepts of Sovereignty

The 1648 Peace of Westphalia that ended the Thiggrs War in
Europe formed the basis of the present structudecamfiguration of the
international community*’ The Treaties of Munst&f and Osnabriick®
referred to collectively as the Peace of Westphar®@ deemed to have
consolidated the principle of sovereignty by cregstructures that enabled
the emergence of independent and territorially deatad State¥° The
Westphalian concept of sovereignty “was based oriran curtain like’
conception of the state that enshrined the extemdlinternal autonomy of
the state**! In the period to follow, “state sovereignty wasrea and
retained its conception as supreme authority, grgna state exclusive
jurisdiction and control over all objects and sabgein its territory, to the
exclusion of any other influencé® In the case of the AU, it has continued
to place a high premium on the consent of the gowent of the territorial
State before any military intervention can be impated, and therefore
acted inconsistently with the spirit of Article 3(bf its Constitutive Act,
which envisages forceful intervention in deservirsifuations. The
unwillingness to implement the AU’s forceful internion mandate where
consensual intervention or peacekeeping is inap@tepor insufficient is a
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19 Includes theTreaty of Peace between Sweden and the Enfpaber 1648, 1 C.T.S.
119.
A. Hehir,Humanitarian Intervention: An Introductiof2010), 45.
J. N. Maogoto, ‘Westphalian Sovereignty in the&bw of International Justice?: A
Fresh Coat of Paint for a Tainted Concept’ in Ttolseret al, (eds)Re-envisioning
- Sovereignty: The End of Westphali@®08), 211, 211.
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demonstration of the continued constraints of soohethe traditional
concepts of State sovereignty. In addition, the g\BXpress opposition to
any form of military intervention (including impagin of no fly zones) in
Libya despite widespread and systematic militatgckis on civilians that
were in the nature of crimes against humanity wearky inconsistent with
the concept of responsible sovereignty, and theomsi intervention
mandateé®® As the UN Secretary General pertinently obserypedtagraph
139 of the 2005 World Summit Outcome Document otélé the hard
reality that no strategy of implementing “respoiigipto protect would be
complete without the possibility of collective erdement measures,
including through sanctions or coercive militaryiae in extreme cases?*
Whereas the African Union’s legal system does ngppoase a
traditional model of sovereignty in Africa, and ogoizes the necessity for
intervention in a Member State in “grave circumstsi, it nevertheless
creates mechanisms that seek to preserve someeoéléments of the
traditional model. As Kindiki correctly observedhet AU’s legal and
institutional framework fails to provide a coheremd orderly relationship
between sovereignty and intervention, which busgss interpretative
differences®®> The interpretative uncertainty has subsequenthenbe
constructed to the benefit and supremacy of sogetgiin the traditional
sense. According to Adejo, the continued Staterwenature of the AU
system is indicated by principles that reaffirm tpanciple of non-
interference, which have subsequently compromisgazlementation of the
intervention framework established under Articlé)46f the Constitutive
Act.*?® The principle of non-intervention is reaffirmed Asticle 4 (g) of the
Constitutive Act, prohibiting interference by a ®tan the domestic issues
of another. In addition, Article 4(f) of the AU Rmmand Security Protocol
endorses the non-interference principle, while deti4(e) of the Protocol
provides that one of the guiding principles of tReace and Security
Council shall be “respect fahe sovereignty and territorial integrity” of

123 Security Council Resolution 1973 found that thatinued widespread and systematic

attacks on the civilians could constitute crimeaiagt humanity. SC Res. 19&pra

note 98.

Implementing the responsibility to protect: Rdpof the Secretary-Generadupra

note27, para. 56.

125 K. Kindiki, ‘The African Peace and Security Coilrand the Charter of the United
Nations’, 1Law Society of Kenya Journgd005) 1, 77, 91 [Kindiki, African Peace].

126 A, M. Adejo, ‘From OAU to AU: New Wine in Old Btes?’, 4African Journal of
International Affairs(2001) 1&2, 119, 136.
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members?’ According to Adejo, the inconsistency betweentthe sets of
clauses relating to both intervention and non-fetence (in the AU
context) are an indication of the continued condemand sensitivity to
traditional concepts of State sovereigttyAdejo therefore correctly opines
that the establishment of the AU intervention mecsra amounted to the
mere repainting of the preceding OAU with a coafresh paint, but failed
to tackle inner structural issues that are esdentm effective
intervention'®® Falk laments the impression that continues to aitev
especially in Africa, that sovereignty is a stadrinciple, and not one which
is evolving towards the concept of responsibilitiels States.**® Deng
observes that there can be contradictions betweenconduct of States
within the international community, with some Stagich as those more
vulnerable to intervention continuing to affirm timditional concept of
sovereignty, while the behaviour of others is suppe of the notion of
responsible sovereignty*

The concepts postulated within the emerging normesponsibility to
protect are of significant value in addressing sarhéhe continuing legal
and political dilemmas in the implementation of tAdrican Union’s
forceful intervention mandate in deserving situagiolt may be argued that
since the AU has a legal framework for forcefulemention, the lack of
political will is merely the obstacle to its implemtation. However, the
non-intervention oriented provisions within the saframework have the
potential to negate the legal and political impaicthe intervention clauses.
In addition, it should be taken into account the toncept of responsible
sovereignty, coherently articulated in the emergingn of responsibility to
protect, is fundamentally concerned with the gem@mmaof such political

127" Protocol Relating to the Establishment of the Peaoe Security Council of the

African Union supranote 47.

128 Adejo,supranote 126, 136- 137.

29 4., 137.

130 Falk,supranote 28, 84.

131 F. M. Deng, ‘Sovereignty, Responsibility and Acotability: A Framework of
Protection, Assistance and Development for therhatdy Displaced’ (Brookings
Institution-Refugee  Policy Group  Project, 1995), 6,5- available at
http://repository.forcedmigration.org/show_metadap®pid=fmo:1448 (last visited
24 April 2012). He observes that while there hasnbpractice of the international
community responding to humanitarian catastrophebe post-Cold War period, in a
manner that has impinged on the traditional notafrsovereignty, there has also been
evidence of efforts aimed at reaffirming the traxtial concepts of sovereignty by the
more vulnerable Statelsl.
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will. As the UN Secretary General observes, theblerm of implementing
forceful intervention in the international commuynihas partly been
conceptual and doctrinal, especially in relationhtw the relevant issues
and alternatives are understdd8The concept of responsibility to protect
has the objective of addressing the conceptualdaattinal challenges in a
coherent manner that will contribute to the elintiora of legal and political
dilemmas of intervention for humanity.

Both the African Union legal framework and subsedupractice
indicates some inconsistencies with the emergimghnaf responsibility to
protect, which indicate the continued failure tatitutionalize the concept
of responsible sovereignty. First, State sovergigst protected in the
traditional Westphalian model, rather than beingtplated in the context of
a duty to effectively protect national populatidram atrocities. In contrast,
the norm of responsibility to protect acknowled@ate sovereignty, but
also makes it the basis upon which the internatiomamunity is obligated
to intervene. The norm conceptualizes State sayaneio include a State’s
duty “to protect the welfare of its own peoples aneet its obligations to
the wider international community>?

The other inconsistency is that the African Unioonaeptualizes
intervention for humanitarian purposes asight. This conflicts with the
emerging norm of responsibility to protect concafiaation of intervention,
which is deemed as beingrasponsibility** A responsibilityimplies a
duty, which is more helpful than viewing intervamtias a right, which
implies the discretion of States to either takeoacior not. The ICISS
Report noted that aghts approach is unhelpful since it focuses too much
attention on the claims and prerogatives of therugning States rather than
on the critical and urgent needs of the benefiegdf the interventioft> As
Kindiki points out, conceptualizing the intervemtionandate under Article
4(h) of the Constitutive Act as a right means that AU has the discretion

132 Implementing the Responsibility to Protect: Repufrthe Secretary-Generappra

note 27, para. 7.

High-Level Panel on Threats, Challenges and Chasigpra note 9, para. 29. See
also, International Commission on Intervention &tdte Sovereigntysupranote 1,
paras 2.14-2.15.
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to either intervene or ndt® despite the occurrence or threat of genocide or
crimes against humanity. The HLP Report notesithatspect of avoidable
catastrophe, the issue is not aboutrigét to intervene ofany State, but
rather, it is theesponsibilityto protect ofeveryState™®’ The responsibility
to protect concept discards a rights approach endoarollary limitations,
and therefore adopts “the victims’ point of viewdaimterests, rather than
questionable State-centred motivatiofi.In contrast, adopting &ghts
approach to intervention for humanitarian purposé® in the African
Union model, renders it theoretically and practicatore difficult to attain
commitment of States on an issue they deem asetimtary, without an
obligation to fulfill. It emphasizes the discretiasf the AU to decide
whether to intervene or not. In contrast, respolisibmplies a duty. A duty
generates a feeling of an obligation to its betwetake actiort>® The UN
Secretary General has stated that the problenmtef/ention has partly been
conceptual and doctrinal, including how States egpte the issues and
policy alternatives’® Kindiki argues that a contextualization of the AU
intervention mandate as a duty is more desirablgesia sense of obligation
to intervene is more likely to move the AU intoiant™**

Peters has commended the responsibility approabbttosovereignty
and intervention under the emerging norm, and alstutbserves that the
central focus of intervention is being transfornfemm being an issue of
States’ rights to States’ obligatioH%. Peters further points out that the
approach under the responsibility to protect cong#pces the needs of
humanity as the starting point of the debate oeriention'** As Evans
correctly observes, the ICISS Report pointed ouwt thenerating the
required political will for intervention is “also matter of intelligently and
energetically advancing goocarguments which may not be a sufficient

136 K. Kindiki, ‘The Normative and Institutional Frawork of the African Union

Relating to the Protection of Human Rights and kh&intenance of International
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condition but are always necessary for taking dlitfi political action.***
Based on the dilemmas of intervention, the appreatdpted by the AU in
respect to the principles of State sovereignty aod-interference, in
addition to the “rights” approach to interventios,unhelpful in generating
the elusive legal and political consensus for weation. There is the
necessity of eliminating the continued conveniewdé which the concept
of sovereignty can be used as a convenient leghlpalitical justification
for non-intervention within the AU system and inetlAfrican region.
Although the African States have generally endotsedresponsibility to
protect concept in General Assembly deliberatioh® African Union
remains a significant regional organization throwgdtich the African States
policy on sovereignty and intervention is shaped anplemented. In a
report of the 2009 General Assembly plenary delbateesponsibility to
protect, only Sudan and Morocco (out of the variddscan States that
participated) are recorded as having been critichlthe concept®®
Similarly, even the AU does not expressly oppose rtasponsibility to
protect, with the problem being the failure to effeely institutionalize the
concepts of responsible sovereignty within the esystand a continued
higher premium for sovereignty. Despite Africant8sabeing members of
both the UN and the AU, the Libyan case has dematest beyond any
doubt that the AU and the UN Security Council cdo radically different
policy approaches to a regional conflict, whereneis against humanity are
being committed.

Although the UN Secretary General acknowledged ‘ttinet spirit of
non-indifference that animated the African Uniondsvamong the various
factors that provided the roots for the resporigjbtb protect concept:®
the emerging norm has developed a more progresap@oach to
sovereignty and intervention that the AU system loamefit from. From our

144 Gareth Evans, ‘From Humanitarian InterventiorR@P’, 24 Wisconsin International
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analysis of the AU’s subsequent practice, it iaclaat while the AU has
the capacity and willingness to protect populatimsn atrocities through
peaceful negotiations and consensual interventidhgre is serious
difficulty in implementing the forceful interventiomandate provided in
Article 4(h) of its Constitutive Act in deservingugtions. An examination
of the African Union reaction to the Darfur and y@m conflicts have
demonstrated this, indicating the high premium tiat AU continues to
attach to the traditional concepts of sovereigrittervention after the
consent of the territorial State and peacekeepiry memised on the
sovereign right of the subject State to invite ocept assistance, but they
may not provide adequate protection to populatiwhsre the government
is a perpetrator of the atrocities and requiresestopped, like in the cases
of Darfur and Libya. As already observed, the respality to protect
concept is clear that where peaceful and consenseahs are inadequate or
inappropriate, enforcement action may be undertasgmotect populations
from genocide and crimes against humanity.

IVV. Institutionalizing Responsible Sovereignty Concepthin
the AU Processes

Effective institutionalization of responsible soegnty concepts
within the African Union processes, including is legal and institutional
framework, will be helpful in building consensugdareducing the legal and
political dilemmas of intervention. The responsipilto protect concept
provides a valuable reference point that shouldrmfthe AU on the
manner in which the principles of sovereignty amenvention for humanity
should be conceptualized, as a starting point dfes$ing the subsequent
intervention dilemmas. It may be argued that theatpst obstacle to
effective implementation of Article 4(h) of the iitutive Act by the
African Union is the lack of political will. Thatni essence is an
acknowledgement of the necessity for an approaett #mhances the
generation of the elusive political will, and comapice with the concept
adopted under the emerging norm would be an impostarting point. The
core concerns of the emerging norm of the respaitgito protect include
the elimination of political dilemmas of interveori. The responsibility to
protect concept is a mobilization tool for timektian**’

147 Kuwali, supranote 31, 378.
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If the African Union’s legal and political dilemmas intervention are
to be resolved, it may be necessary to reconchweneaning and attributes
of sovereignty and non-intervention within the Urig legal framework.
Values of State sovereignty preservation should pmestulated as
complementary to those of intervention for humanigth sovereignty and
intervention should be oriented towards the pratechf the population of a
State from avoidable catastrophes such as gen@sidecrimes against
humanity, and should be postulated as a fundamehigl of the AU
system. The African Union should have the capdoitytervene efficiently
“‘on behalf of the people when their sovereign iesés are no longer
represented by their own government, or when thgrao functioning
government at all, or when minorities are subjedte@xtreme oppression
by the government in the name of the majorit{f. State sovereignty would
still be preserved and protected, but viewed in @emprogressive and
valuable manner, that of the responsibility to pobtnationals from gross
atrocities. Indeed, it is impossible that Stateesemgnty protection and
principles can be done away with altogether. Staieereignty has its
benefits; it “provides order, stability and prediadity in international
relations.™*® However, it can be reconceived in a manner thaviges
impetus to achieve the greater value of protediegpopulation of a State
from mass atrocities such as genocide and crimasstghumanity.

Even if it may not be possible to immediately amémelmain African
Union treaties such as the Constitutive Act, thexea need to adopt
declarations and resolutions on sovereignty andervettion as
responsibility which may serve as interpretativeltoon the meaning and
implications of those core principles within the Agystem. Declarations
and resolutions can be significant instrumentseforms regional norms,
standards of behavior and perceptions on the regpbty of sovereignty
and the duty to intervene to stop or pre-empt geleoand crimes against
humanity. The success of such reforms and changgmfoach would be
manifested by an alteration in the Union’s subsatjpeactice in relation to
intervention to stop or pre-empt genocide, crimgairest humanity and war
crimes. It would include the willingness to und&eaforceful military

18 R. Thakur,The United Nations, Peace and Security: From CéllecSecurity to the

Responsibility to Protec{2006), 272-273 [Thakur, United Nations, Peace and
Security].

R. Thakur, ‘Outlook: Intervention, Sovereigntydathe Responsibility to Protect:
Experiences from ICISS’, 3Security Dialogu€2002) 3, 323, 329 [Thakur, Outlook:
Intervention].
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intervention to stop or pre-empt genocide and csimgainst humanity in a
timely and decisive manner, where consensual iefgion and
peacekeeping are inadequate or inappropriate. Uldvinerefore entail the
implementation of the forceful intervention mand#tat is granted under
Article 4(h) of the Constitutive Act in deservingustions, by lobbying the
United Nations for authorization for robust enformnt action. That way
the AU would also contribute to the implementatioh the concepts
postulated under the emerging norm of respongibiiit protect more
significantly.

Some factors may offer opportunities for such nme®rand more
progressive approaches to State sovereignty aadvérttion to stop or pre-
empt mass atrocities. The first is advocacy andsgue from African
transnational civil society organizations and othen-State actors. The
second is the realities and implications of the tiomed global
interdependence, and the fact that interventiorhtonanity is increasingly
becoming a global concern. The continued evolutibthe emerging norm
of responsibility to protect is a move towards sacstate of affairs within
the international community. Therefore, as the addabya has illustrated,
the AU non-intervention stance may not achievelifgctive since the UN
disregarded the AU position and proceeded to aizth@nforcement action
while NATO was willing to implement it. Thereforig, such circumstances,
the AU can only remain relevant to the internatloc@nmunity concerns
on intervention, and prevent external (non-Africanjervention in the
region through an effective implementation of iwrceful intervention
mandate under the Constitutive Act.

V. Factors that May Contribute to Institutionalizatwithe
Concept of Responsible Sovereignty within the Aldt8n

1. The Role of Civil Society Organizations

Through focused advocacy and pressure, transnataivib society
organizations in Africa may significantly contrileut to the
institutionalization of responsible sovereignty hiit the African Union
processes, including within its legal and instdofal framework. The
influence of civil society organizations on Statmsd intergovernmental
organizations in the making and implementationnmdérinational law is no
longer doubtful. The considerable influence of mavernmental
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organizations in international law making is alneaVident, for instance,
during the drafting of international agreemerifs.Non-governmental
organizations play a significant role in encourgg8tates to conclude and
ratify treaties on various issues, and subsequemblyitor States, requesting
and advocating for compliance with the treaty addiigns and
accountability*>! It has been observed that non-governmental orgtoirs
insistence on fulfillment of international obligatis, including the “naming
and shaming” of States that fail to comply, playsignificant role in the
internalization of the international law noris.1t has also been asserted
that the development of vibrant regional civil sagiorganizations in the
international community is a significant blow toveceignty centered
regionalisn>> which is still a problem within the AU system.

There are various ways in which the civil societgamization may
lead to the institutionalization of responsible s@ignty and ensure greater
concern for the protection of populations in Africacluding forceful
intervention for such purposes in appropriate sitna by the Africa Union.
They may complement the AU in relation to collentend analysis of data
and information relating to conflicts and grosslaimns of human rights
within States. They may also publicize the extdratoocities and push for
concrete action from the AU and the internationemmunity. Some
international organizations that operate in coh8ituations in Africa, such
as Human Rights Watch and Amnesty Internationaljeha record of
effective investigations of grass-roots level viwas of human right$*
The International Committee of the Red Cross has ptoved efficient in
investigating adherence to international humarmitataw’>®> The AU may
lack institutional capacity to make proper and tynessessments of some
situations in order to determine whether they dtrtst or are likely to lead
to genocide, crimes against humanity or war crirttes basis upon which it
should undertake forceful intervention.

130 E. Suy, ‘New Players in International Relationisi,G. Kreijenet al., (eds), State,

Sovereignty, and International Governar(@€02), 373, 376.
i:; A. Boyle & C. Chinkin,The Making of International La{2007), 81.

Id.
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- Thakur,United Nations, Peace and Securdgypranote 148, 104.
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Abass has pointed out the likelihood of that insiinal limitation,
pointing out that the African Union has a weaknefskck of a practice of
undertaking prior legal assessments of conditioeforB commencing
action’®® He is of the view that the lack of an institutibraulture of
carrying out legal assessments before commencilegventions (such as
peacekeeping) was inherited from the preceding OAWhich never
developed such practice in its nearly forty yedrsxastence”’ Abass has
also noted that the AU is likely to lack the ingtibnal capacity for efficient
evaluation of a condition in a manner that is cstesit with the spirit of
Article 4(h) of the Constitutive ACE® Further, he is of the view that even if
there is an assessment of the condition, the Alligkely to make a formal
announcement of the findings on commission of gelearimes against
humanity and war crimés. This is unlike the way a judicial or
investigative panel would give a formal pronouncetnef its findings-*
Focused advocacy demanding African Union’s actiamg provision of
alternative and complementary information by csdciety organizations
will be helpful in addressing the aforementionestitntional weaknesses. In
relation to the mobilization of political will fothe implementation of the
AU’s intervention mandate, civil societies shoulasp for action, highlight
the concerns of victims, and call for accountapitit African leaders if they
fail to take actiort®® Civil society organizations can also supplement or
provide alternative funding and intellectual res®sr for research on
matters relating to intervention for humanity arahftict management. In
addition, civil society organizations may provide anportant feedback
mechanism by monitoring and evaluating the efficang appropriateness
of the African Union’s actions.

Advocating for formal amendments to the existing Abgal
framework to conceptualize sovereignty and intetio@nas fundamental
responsibilities, or adoption of resolutions andlaetions to that effect is
another strategic way through which the civil stcierganizations can
engage the AU for purposes of more effective @wilprotection in conflict
situations. To be effective in such objectives, igedn civil society
organizations should identify strategic entry psimthere they would be

1% Abasssupranote 79, 426.
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158 Id
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161 Kuwali, supranote 31 378.
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capable of influencing decision making and polisguies at the Africa
Union. They should also push for greater partieggatind involvement in

the African Union decision making processes. AetcB(g), 3(h), 3(k) and
22 of the Constitutive Act of the African Union hgsovisions that

recognize or provide basis for civil society orgations participation at
various levels of the Union. Civil society orgarimas may also target
certain influential but flexible States that areely to be more open to the
ideas of responsible sovereignty, for instance IS@ditica, to advocate the
position of the civil society position at the Afaic Union meetings.

In addition to international organizations such &snnesty
International and Human Rights Watch that are alsove in Africa, there
are some transnational African non-governmentalamimations. Some
worth mentioning include the Centre for Citizensarftipation in the
African Union (CCP-AUJ*? and the Africa Governance Monitoring and
Advocacy Project (AfriMAP)-®® There are, however, some obstacles to
effective civil society advocacy within the Africadsnion framework which
should be addressed and such organizations shwatdgcally engage the
Union in order to eliminate some of the impedime@tse of these obstacles
relates to funding requirements for a civil societganization to participate
in the African Union Economic, Social and Cultu@duncil (ECOSOCC).
Article 22 of the Constitutive Act of the African nibn establishes
ECOSOCC and provides that its role shall be adyjsand that it shall
compromise of “different social and professionabugps of the Member
States of the Union.” However, eligibility criteridor civil society
organizations participation in ECOSOCC has senpbslen criticized and
opposed especially on the basis of the requirertietthe funding of any
organization seeking membership should have at Bagper centof its
funding arising from the contribution of the respex organization’s
members® It has been pointed out that the requirement, hwitias the

162 CcCP-AU, formed in 2007, has the objective of dimmating and facilitating activities

of various African civil society organisations iheir engagement with the African

Union.

AfriMAP objectives include analysis of African &és adherence to human rights
protection, rule of law and accountable governarioeaddition to seeking to

complement and engage the African Union on importesues. See, Africa
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intention of excluding foreign and international ganizations from
participating in ECOSOCC affairs, “also effectivebBxcludes a large
proportion of, for example, human rights organadi think tanks and
other groups likely to be critical of AU activiti#s®® Such funding
requirements are complicated by the fact that softigcan non-
governmental organizations have weak financial pnodessional resources
base, thereby having to survive on foreign fundfig.

Another fundamental limitation of African civil siety organizations
advocacy through ECOSOCC is that although it is pinenary organ
mandated to facilitate civil society engagementthwhe African Union
institutions, it has an ambiguous role in the deonisnaking processes of
the Union*®’ It has been observed that “ECOSOCC's legal framkeas an
organ with only advisory status, and without itsnotreaty, significantly
weakens its position” and therefore it cannot “gpeaedibly as an
independent civil society voicé®® Those are some of the limitations and
obstacles that African civil societies and therinéional community should
strategically push for elimination in the Africannidn and civil society
relationship. Already, the African civil societyganizations are addressing
that obstacle and seeking to directly engage thieakf Union through the
CCP-AU. CCP-AU is an umbrella body of various A#nc civil society
organizations, formed in 2007 with the objective fafcilitating and
coordinating activities of various organisationgheir engagement with the
African Union®® Focussed, strategic and relentless pressure oAllhey
various African civil society organizations throutife CCP-AU for a more
robust role, changes to the ECOSOCC mandate, amhcaments to the
external funding restrictions seem to be the magir@riate avenue of
addressing the advocacy limitations identified.

http://www.soros.org/resources/articles_publicatipablications/people_20070124/a
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2. Realities of Increasing Global Interdependencee®eice
of the AU Intervention System

The 2011 French intervention in Ivory CddStin addition to the
NATO intervention in Libya indicates that externghon-African)
interventions in the region will continue where tA& fails, and mass
atrocities on the ground justify such forceful antiby the international
community. In the case of Libya, the UN and NATQ@rdpgarded the AU’s
express stance against any form of military intetiem!’* It has correctly
been observed that implementing an African intetieenis the most
effective way of avoiding an external (non-Africagctioni’® The
realization that even with failure by the Africamion to intervene in
accordance to responsible sovereignty concepts i@nanandate under
Article 4(h) of the Constitutive Act, the internatial community is likely to
fill the vacuum may lead to action by the AU. Thereasing global
interdependence and globalization of human rightsteption, which
implies greater chances for intervention by thenmational community in
Africa in situations of genocide and crimes agamsnanity, may lead the
AU to have a more practical approach to the distatkthe concept of
responsible sovereignty. The African Union’s dedimeremain the focal
point and in control of security activities in tAdérican region may provide
the impetus for the AU to develop a policy thatmates timely, decisive,
and appropriate intervention in situations of masscities. The concept of
responsible sovereignty envisages such effectitezriational protection of
populations when the State fails or is unable tovigle safeguards from
genocide, crimes against humanity, war crimes aéma@cleansing.

170 | aurent Gbagbo, who had illegitimately held oe tresidency leading to the post

election violence, surrendered and was ousted fpmwer after French forces
supported UN troops and Alasanne Ouattara loyailisiaunching military attacks.
British Broadcasting Corporation, ‘lvory Coast: @ba Held after Assault on
Residence’(11 April 2011) available at http://www.bbc.co.ukéivsfworld-africa-
13039825 (last visited 24 April 2012).

The AU had reaffirmed Libya’s sovereignty whilppmsing any form of intervention.
African Union,supranote 96.

H. Gandois, ‘Sovereignty as Responsibility, oriégdn Regional Organizations as
Norm-Setters’ (British International Studies Assdicin Annual Conference,
University of Saint Andrews, 20 December 2005), 1l@yvailable at
http://citynewyorkstatenisland.academia.edu/Helaradis/Papers/10815/Sovereignt
y_as_responsibility_or_African_regional_organizatioas norm-setters (last visited
24 April 2012).
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E. Complementing the United Nations and Addressing
Security Council Inefficiencies

As the case of the 1994 Rwanda genocide illustrdtes Security
Council may fail or delay in providing timely autiiwation for forceful
intervention by the AU, despite the occurrencehoedt of genocide, crimes
against humanity or war crimes taking place. Theugty Council may fail
or delay due to the actual use of the veto by enpeent member, or threats
of its use. In addition, there may be outright la¢knterest and urgency in
the Security Council especially if the strategitenests of powerful States
are not affected by the conflict. The 1994 Rwanedaogide is a clear case
where the Security Council lacked interest in ad#nog forceful
intervention to protect hundreds of thousands wiliahs from massacre.
Approximately 800,000 people, Tutsis and moderatéus] were killed in
the Rwanda genocide spanning a mere 100 days,Amrihto July 199473
If the AU was transformed into an effective regiboaganization governed
by the desire to implement its Article 4(h) mandatdorceful intervention
to protect civilians under its Constitutive Act, tbilhe Security Council
delays in issuing authorization, or is threatengdalpermanent member’s
veto despite extreme circumstances on the grotlwede tis the question of
how the AU would proceed. It seems that the mopt@piate alternative
would be for the AU to seek authorization from ameegency session of the
General Assembly, as it would still maintain fordehtervention within the
UN collective security system. The Uniting for Ped&esolution reaffirmed
the primary role of the Security Council in the ntanance of international
peace and security, but resolved that where then€llowas unable to
discharge that duty, due to lack of unanimity ofnp@nent members, the
General Assembly could assume that responsibititjuding authorization
of force where necessat¥

The legal viability of the General Assembly altdiv@ has support
from eminent scholars. For instance, Brownlie angpéley argue that
rather than act illegally, NATO should have soughspecial emergency
session of the General Assembly to issue a unitimgpeace resolution

173 Report of the Independent Inquiry into the Actiasf the United Nations during the

1994 Genocide in Rwanda, UN Doc S/1999/1257, 1%bbéer 1999, 3.
174 Uniting for Peace Resolution, GA Res. 377 (V)3&lovember 1950.
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(before invading Kosovo in 1999%° Franck specifically proposes that the
General Assembly can be a substitute which thecafriUnion can use to
avoid the veto prone Security Coundfl. Reisman opines that in
circumstances of extreme human rights violatioraé donstitute a threat or
breach of the peace, and the Security Council @blento act, the secondary
authority of the General Assembly, substantiatedhayUniting for Peace
Resolution, can be brought into operattéh.While interpreting the
intentions of the Charter, it is essential to cdesithat the Security Council
is obligated, under Article 24(2), to “act in acdance with the Purposes
and Principles of the United NationS® The Security Council therefore
does not have unlimited powers. Its actions mustarmn with the purposes
and principles of the United Nations. Thereforeewhhe Security Council
is unable to either authorize or prohibit an actiamich comprises the
purposes and principles of the Charter, then theuri@g Council may be
argued to be acting contrary to its responsib#it/é Further, by using the
phrase “primary responsibility” in Article 24 of éhCharter in respect of
Security Council powers, a secondary or subsidragponsibility which
may be executed by the General Assembly is impfigt.is acceptable to
argue that since the United Nations is a constoctif States, the States
may resolve to issue secondary responsibility totreer competent organ
where the Security Council is unable to perfornfutsctions.

It has been argued that uniting for peace resolgtimepresents an
interpretation of Articles 11(2) and 12 that hagrbeccepted and acted
upon” by UN members, including those States oriynapposed to their
adoption such as the Soviet Unih.Ten such emergency sessions of the

15|, Brownlie & C. J. Apperley, ‘Kosovo Crisis Inigjy: Memorandum on the

International Law Aspects’, 4bternational and Comparative Law Quarter(000)
4,878, 904.
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(2006) 1, 88, 100.
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Humanitarian Intervention and the United Natigi®73), 167, 190.

J. Andrassy, ‘Uniting for Peace’, Fmerican Journal of International La{1956) 3,
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General Assembly have subsequently been conv&h&lich resolutions
were formally recognized by the Security Councill®71 when it referred
the India and Pakistan issue to the General Assefabburposes of action
in accordance with the Assembly’s Resolution 377A& Based on the
above observations, where the Security Councilngble to discharge its
primary responsibility of authorizing interventiomnd maintaining
international security due to the threat of a veto,emergency session of
the General Assembly to authorize intervention atoadance with the
uniting for peace resolution provides a viable aptior the African Union.

F. Conclusion

The responsibility to protect concept is aimed ddrassing the legal
and political dilemmas for intervention to stoppoe-empt genocide, crimes
against humanity, war crimes and ethnic cleansihgs premised on a
normative framework that establishes complementabetween State
sovereignty preservation and intervention for huita@ian purposes, and
therefore decreases the tension between the twadafo@ntal principles. It
coherently postulates the concept of responsiblersgnty to both the
territorial State and the international communitlg. eliminates the
convenience with which the UN, regional organizasi@and States can use
sovereignty as an effective legal or political jusation for non-
intervention. Forceful intervention is to be und&dn in a timely and
decisive manner to protect populations where opieaceful means fail or
are inappropriate, and the territorial State isblmar unwilling to provide
protection. Although still an emerging norm, it hsignificant normative
and political value in addressing the highly profdic issue of
intervention. While the responsibility to proteancept provides the AU
with some of the conceptual tools that may be llpf addressing the
continuing legal and political dilemmas of intertien, the Union is one of
the regional mechanisms through which the protactoncepts of the
emerging norm may be implemented.

The African Union has demonstrated the capacityngement some
of the responsibility to protect concepts in sonteasions where peaceful
negotiations or consensual interventions are adequi&e the case of

182 C. Tomuschat, ‘Uniting for Peace’ (United Natiomsudiovisual Library of

International Law, 2008) available at
http://untreaty.un.org/cod/avl/pdf/ha/ufp/ufp_e.|fidfst visited 19 March 2012).
18 SC Res. 303, 6 December 1971.
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Kenya and Burundi. However, it has also failed itaagions where timely
and decisive forceful intervention is necessaryl aray be the only viable
option to protect civilians, like in the Darfur ahdgbyan conflicts. In the
case of Libya, the AU expressly opposed any forrmibtary intervention.
Therefore, despite the AU’s right of forcible intention to stop genocide
and crimes against humanity within its legal frarogky traditional concepts
of sovereignty and non-intervention continue tovarewithin the Union’s
subsequent practice. Consensual intervention, basdtie sovereign right
of the territorial State to invite or consent tdéenvention, is inadequate or
inappropriate where the government is the perpetraft the atrocities, or
fails to grant the consent.

The contradictory provisions within the AU legakifnework that
affrm the principles of non-intervention and triamial concepts of
sovereignty may have provided the basis for thesegibent practice. The
AU’s practice, especially in relation to the Libyarsis, contradicts its legal
mandate to forcefully intervene in deserving sitwa, and is inconsistent
with values postulated under the emerging normegponsibility to protect.
It demonstrates that despite the progressive dpwedats within the African
Union system such as the Union’s forceful interientmandate, the
concept of responsible sovereignty is yet to beatiffely institutionalized
within the AU. In order to enhance the legal, ppliand operational
capacities of the AU to forcefully intervene for rpases of civilian
protection, effective institutionalization of theorcept of responsible
sovereignty within the Union processes is necess@hys article has
examined the structural deficiencies within the Aystem, including
analyzing elements of its consistency with the @@mgr norm of
responsibility to protect.

The emerging norm is a comprehensive and coheréntilation of
the concept of responsible sovereignty. The artiele explored the manner
in which addressing the inconsistencies betweenAtdeframework and
concepts postulated under the responsibility tagatocan contribute to the
elimination of the legal and political dilemmas fofceful intervention by
the Union.Besides formal amendments to the core AU treaties,article
has highlighted the role of resolutions in modityinegional norms and
attitudes, contributing to the effective institutadization of the concept of
responsible sovereignty. The role of African basetil society
organizations has been examined. The likelihoodxdérnal (non-African)
intervention in situations of the African Unionisaiction, and the risk of the
Union’s irrelevance on regional peace and secumitgtters, has been
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identified as a factor that could provide an impefor acceptance of
reforms and change of practice within the AU.



